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WTO, E-commerce, and
Information Technologies:
From the Uruguay Round through the
Doha Development Agenda

Foreword

This paper is an overview of one of the most important processes today determining the
governance of information technology (IT): the growing role of the World Trade Organization
(WTO), based in Geneva. Although its role is often overlooked, the WTO has in recent years
emerged as a key player in IT governance, primarily through the application of the rules-based
trading system to e-commerce. This role can be traced at least back to 1995, and has continued
through the most recent (and difficult) Doha round of negotiations.

The Markle Foundation has been working on issues of Internet governance, with special
emphasis on developing nations, for some time now. Recently, it has had the privilege of serving
as a Member of the United Nations Information and Communication Technology Task Force and
as chairman of its Working Group I, which focuses on IT governance and policy. The purpose in
commissioning this paper is to offer a detailed and comprehensive picture of how WTO relates
to one of the most crucial (yet often least understood) areas of IT governance. This task is
important for several reasons.

First, the narrative presented here is important because the WTO’s role is often overlooked, lost
in the sea of bodies and institutions that are more explicitly involved in IT governance (e.g.,
ICANN). As this paper shows, however, the WTO is in fact deeply involved in IT governance
and policy. To be sure, the WTO does not “regulate” e-commerce per se: it does not tell users
what sites they can surf on the Internet; it does not tell ISPs how they must protect the privacy of
their customers; and it does not tell governments that they have to regulate prices for Internet
services. But the application of the WTQO’s rules-based trading system to the goods, services,
and intellectual property that facilitate e-commerce, or that are traded via e-commerce, has a
clear impact on the policies adopted by WTO Members to promote the development of the
physical, human, and legal infrastructure for e-commerce. In this sense, the WTO can be
understood as indirectly regulating IT by establishing a broad policy framework for its member
states.

Second, the detailed narrative in this paper is also important because, even for those who already
know of the WTO’s involvement, its precise role is often unclear. This lack of clarity makes it
difficult for interested parties—and in particular developing nations and civil society groups--to
participate as informed actors in the ongoing debate over IT governance.

It is therefore essential that all stakeholders (and developing countries in particular) have a better
understanding of the issues at stake. Those issues include physical, institutional and financial
barriers to participation in global e-commerce; the special and differential provisions applied to
developing countries through the Doha negotiations; and the work done by the Committee on
Trade and Development (CTD), which plays an important role in bringing together the many
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players involved in IT governance (including UNCTAD, the ITU and WIPO). This paper does a
valuable service—not just to developing countries, but also to all countries that have a stake in
the global trading system—by explaining and clarifying such issues.

When studying the WTO, it is easy to get lost in the details, and in the back-and-forth
momentum of agreements and disagreements that take place within committees. However, the
approach taken by this paper helps lift the veil on the WTO’s often highly technical work. By
grouping IT goods and services into five baskets, the author highlights the specific issue at stake
for IT governance. The paper thus allows us to move beyond the nitty gritty of committee work
and into the broader topic of IT governance. It allows us to focus on what matters even while
presenting a detailed picture of the background.

We know now, following the failure of the Cancun talks and the subsequent hope instilled by the
framework agreement in July 2004, that we are at a critical moment in the WTO’s work.
Decisions made today will impact IT governance (and, more generally, the global economy) for
generations to come. I believe that it is essential for these decisions to include as wide a variety
of actors and sectors as possible: only such an inclusive approach can ensure the legitimacy (and,
ultimately, survival) of the multilateral trading system.

But in order for a greater variety of actors to be truly included, they need to be informed. Only
information and knowledge will give all stakeholders a voice at the table of IT governance. This
paper can therefore be seen as a contribution to ensuring a wider discussion on an area of the
WTO’s work that is of particular relevance to our future. My hope is that it will stimulate further
understanding of the WTO’s role in Internet governance—and, in doing so, lead to a more
efficient, and ultimately equitable, system of governance for existing and emerging technologies
that will underpin and drive much of the global economy.

Z0¢€ Baird

President, Markle Foundation
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WTO, E-commerce, and
Information Technologies:
From the Uruguay Round through the
Doha Development Agenda

Executive Summary

Although much of the early Internet hype has faded, e-commerce continues to grow and spread
around the world. In recent years, the potential and importance of e-commerce to the economies
and industries of the developing world has become particularly evident. Yet as e-commerce
develops into a global phenomenon, the need for rules and principles facilitating e-commerce has
become increasingly evident, too.

The search for these rules and principles is taking place in a number of different places,
including the World Trade Organization (WTO). The WTO is the exclusive forum for
negotiating and enforcing global rules governing cross-border trade in goods and services. The
WTO does not aim to directly “regulate” e-commerce. But the application of its rules-based
trading system to goods, services, and intellectual property facilitate and determine the physical,
human, and legal infrastructure for e-commerce to a large extent.

Many conversations and debates have already taken place in the WTO about e-commerce and
trade in information and communications technologies (IT). Many issues remain outstanding,
particularly those regarding the involvement and interests of developing nations. As with trade
rules in general, the search for a global set of principles to manage e-commerce has proven
difficult, and often contentious. The needs and demands of developing and developed nations
are often at odds. In many cases, the difficulties and disagreements can be attributed to the
difficulty of the issues involved.

The purpose of this paper is in large part to take stock and explain most of the IT- and e-
commerce-related WTO issues. It provides a historical overview of the WTO’s role with regard
to e-commerce and IT trade between 1995 and 2003. It provides contextual background of and a
detailed insight into the complex set of existing rules, categories and debates. Its aim is to
inform the representatives of developing nations, civil society, and others who want or need to
understand more about the WTO’s role in Information Technology governance and policy.

Three key questions are addressed throughout the paper:
(a) How has the WTO approached e-commerce so far, and what results have been achieved?

(b) How can e-commerce be deconstructed into “baskets” of IT goods and services to clarify the
issues at stake?



(c) How are the interests of developing nations included and addressed in the WTQO’s current
approach to e-commerce?

Three Forums of Debate

To some extent, the evolution of e-commerce rules and policies within the WTO is a fragmented
process, taking place in different Councils and Committees using different perspectives. The
paper identifies within broad parameters three ways that rules for e-commerce trade are being
negotiated and formulated:

(D The WTO Work Programme on Electronic Commerce: Established in 1998, the Work
Programme is largely an exploratory process through which WTO members examine questions
about the application of WTO agreements to e-commerce. Although the discussions have
covered a wide range of issues, they have stalled on two key issues: (1) whether digital products
(e.g., music or e-books) should be classified as goods or services; and (2) whether the existing
moratorium on customs duties on electronic transmissions should be extended.

2) Information Technology Agreement (ITA): Another way in which the WTO is addressing
e-commerce trade is through the ITA, open to WTO Members and non-members, through which
the participants commit to eliminate tariffs on a defined list of IT products. Currently, the ITA
covers ninety-five percent of trade in IT products, such as computers, software, and IT
equipment (it does not, however, cover electronic services). Nonetheless, two-thirds of WTO
members are not ITA participants, and virtually all of these are developing countries, which
harbor several reservations about the agreement. One of the key tasks confronting the WTO—
among others outlined in the paper—is thus to widen the scope of ITA membership to
accommodate developing-country considerations.

3) Doha Development Agenda: The Doha Declaration, issued in 2001, committed to
addressing the problems facing developing countries. It provides another opportunity for the
consideration of e-commerce issues within the WTO. Although the Doha negotiations are not
specifically designed to cover e-commerce, trade in electronic goods and services could
nonetheless be included in negotiations on market access for non-agricultural products and
services covered by the GATS. Thus, Doha offers an opportunity for a new vehicle to overcome
some of the obstacles confronting the Work Programme.

A Basket Approach

To order the discussion of issues, this paper introduces “baskets” corresponding to different
categories of IT goods and services, each of which represents a different facet of trade in e-
commerce. This innovative basket approach helps clarify the issues at stake, and is intended to
make the paper more accessible to non-WTO experts. The four “baskets,” which are analyzed in
detail throughout the paper, include:

Basket I — IT Goods: Information technology goods include semiconductors and computers and
other high tech goods that are part of the physical infrastructure needed to access the
Internet/intranets and to conduct e-commerce. Many of these goods are covered under the ITA.



Basket II — Internet Infrastructure Services: There are several services that are part of the virtual
infrastructure needed to access the Internet/intranets and to conduct e-commerce. These include
basic telecommunications services, value-added telecommunications services, and computer and
related services.

Basket III — Electronically Traded Services: Many services can be traded electronically,
including audiovisual services, business services, financial services, travel and tourism services,
and various professional services. Although the WTO already addresses trade in services, a
number of new—and challenging—issues arise with respect to electronic services.

Basket IV — Digital Products: These are “content” products like software, books, music, movies,
and games that can be traded in a physical form on a carrier medium like video tape or CDs, but
are now traded electronically via the Internet. The increasing ubiquity of such products poses
several challenges to existing trade agreements. In particular, the WTO has had to confront
substantial disagreement over whether such products should be classified as goods or services (a
decision which has substantial consequences for tariffs, among other issues).

Developing Nations

As should be clear from the above discussion, the importance and difficulties pertaining to trade
in e-commerce are by no means limited to developing nations. Indeed, it would be fair to say
that developing countries’ concerns have constituted only a fraction of the WTQO’s work in this
area. Yet developing nations do have substantial—and often specific—concerns regarding trade
in electronic goods and services. This paper addresses many of these concerns, and suggests
some possible remedies. Some issues of specific relevance to developing countries include:

Barriers: Several barriers exist to participation by developing countries in global e-commerce.
These include physical infrastructure barriers, human and legal capacity barriers, and other non-
tariff barriers. The paper discusses these barriers briefly, and suggests that it is crucial that any
e-commerce framework developed under the auspices of the WTO take account of them.

S&D Provisions: The Doha Ministerial Declaration identifies three types of special and
differential treatment that should be accorded to developing and least-developed countries in the
Doha negotiations. These include provisions related to full tariff reductions for developing-
country products, allowances for less than full reciprocity in certain cases, and general capacity
building measures. The paper discusses the relevance of these S&D provisions to the emerging
framework for trade in e-commerce.

CTD’s work: The Committee on Trade and Development (CTD) plays a pivotal role in defining
the developmental potential of e-commerce. In doing so, CTD has highlighted the need for a
comprehensive approach towards e-commerce within the WTO. CDT also provides for
important convening and consensus building capabilities among the various regional and
international bodies that are relevant to e-commerce and development such as the United Nations
Commission on Trade and Development (UNCTAD), the International Trade Center (ITC), the
International Telecommunications Unions (ITU), and the World Intellectual Property
Organization (WIPO). This paper explains the CTD’s work on e-commerce.



The paper suggests five ways to address the barriers and concerns of developing country
Members:

First, WTO Members need to ensure that those barriers that fall clearly within the WTO’s
responsibility are addressed through the Doha negotiations. This would include barriers to the
development of physical, legal, and human infrastructure within developing countries that can be
addressed through the WTO, but also those barriers in developed countries that impede exports
from developing countries.

Second, international and regional organizations such as the ITC, UNCTAD, the Organization of
Economic Development (OECD), the World Bank and other regional development banks, and
bilateral donor agencies should continue their efforts to increase and coordinate the technical
assistance they provide to developing countries to assess their economic/trade opportunities in e-
commerce and to participate in the negotiations.

Third, the WTO should continue its work to provide a forum for its Members to exchange ideas
about e-commerce policy and governance.

Fourth, WTO Members should continue their efforts to define specific applications of S&D
treatment provisions to promote e-commerce and IT trade for developing countries.

And, fifth, the current attempts by WTO Members to analyze and recommend measures to
increase flows of technology to developing countries should consider special opportunities for
the inclusion of e-commerce- and IT-relevant themes.

Concluding Remarks

The analysis of the WTO’s work on e-commerce and IT issues is complex. The issues are
difficult, WTO Members have different priorities and positions, and multiple WTO Councils and
Committees share jurisdiction over the issues. This study aims to clarify some of these issues by
dividing IT goods and services into four baskets, explaining the WTO’s work as it relates to each
basket, and highlighting the specific interests of developing nations with respect to each basket.
Despite being a snapshot of an evolving field of international rule and policy making, we hope
the paper contributes to improved insight and informed participation by all stakeholders.



WTO, E-commerce, and
Information Technologies:
From the Uruguay Round through the
Doha Development Agenda

PART ONE

I. Introduction

1. Although much of the hype about e-commerce has faded, from the governance
perspective, e-commerce' is still a relatively new phenomenon, particularly when viewed
through the lens of international trade. Consequently, there is a need to foster a global trade
framework for e-commerce and information and communications technologies (IT or ICT) that is
predictable, robust, and adaptable to future technological developments and changes in the
marketplace. The World Trade Organization (WTO) has taken several steps to define how the
multilateral, rules-based trading system should be applied in the online world, but its work is
really just beginning.

2. In 1995, WTO Members implemented the Uruguay Round agreements which liberalized
trade in value-added telecommunications and computer and related services and guaranteed non-
discriminatory access to telecommunications networks. In 1996, WTO Members completed
negotiations on the Reference Paper for Basic Telecommunications Services. In 1997, WTO
Members completed negotiations on the Information Technology Agreement (ITA) to eliminate
tariffs on a number of information technology products. In 1998, WTO Members agreed to
continue their practice of not imposing customs duties on electronic transmissions and
established a work programme to examine comprehensively all trade-related issues relating to e-
commerce. And in 2001, WTO Members launched the Doha Development Agenda, which
includes negotiations that may help to define further how the rules-based trading system is
applied to e-commerce and IT.

3. This paper reviews the history of the WTO’s work on e-commerce and IT and provides a
current look reaching to January 2004 at how WTO Members may further apply the rules-based
trading system to e-commerce/IT through the Doha Development Agenda. Its purpose is to
provide non-WTO experts who are interested in the trade dimensions of e-commerce/IT and

" The term “e-commerce” is used here the same way that it is used within the WTO to refer to the production,
distribution, marketing, sale, or delivery of goods and services by electronic means. General Council, Work
Programme on Electronic Commerce: Adopted by General Council on 25 September 1998, WT/L/274 (30 Sept.
1998) [General Council Work Programme on Electronic Commerce] at para. 1.3. Note, all WTO documents
referenced in this paper can be found on the WTO’s website by searching for the document number in the
“Documents Online Search Facility” at www.wto.org/english/into_e/search_e.htm.
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developing countries’ participation in global IT governance with a reference tool that will
explain both the scope and importance of the WTO’s work on e-commerce/IT.

4. The analysis of the WTO’s work on e-commerce and IT issues is complex. To assist the
reader, this paper introduces the concept of “baskets” as a way to organize the many e-commerce
issues.

e Basket I — IT Goods: This basket refers to the high-tech goods—including
semiconductors and computers—that are part of the physical infrastructure needed to
access the Internet/intranets and to conduct e-commerce. Market access for these goods
is affected by a number of WTO agreements, including the Information Technology
Agreement (ITA).

e Basket II — Internet Infrastructure Services: This basket refers to the several services that
are part of the virtual infrastructure needed to access the Internet/intranets and to conduct
e-commerce. These include basic telecommunications services, value-added
telecommunications services, and computer and related services. Trade in these services
are governed by the WTO’s General Agreement on Trade in Services (GATS).

e Basket III — Electronically Traded Services: Many services can be traded electronically,
including audiovisual services, business services, financial services, travel and tourism
services, and various professional services (e.g., architecture). Trade in these services is
governed by the GATS.

e Basket IV — Digital Products: These are “content” products like software, books, music,
movies, and games that can be traded in a physical form on a carrier medium like video
tape or CDs, but are now traded electronically via the Internet. WTO Members are
addressing whether these products should be treated as goods or services.

5. This paper is subdivided into four parts to ensure that the readers have sufficient
background to understand the issues arising under each of the baskets.

e Part One: The first part includes this Introduction (Section I), a history of the WTQO’s
work programme on e-commerce and a description of the scope of the Doha negotiations
(Section II), and an explanation of the mechanisms that the WTO may use to focus on the
development aspects of e-commerce (Section III).

* This paper uses the “Internet Infrastructure Services” basket as a way to bundle together a select group of services
(basic telecommunications services, value added telecommunications services, and computer and related services)
that raise a similar set of issues with respect to both the trade-related and development-related aspects of e-
commerce. These services could be classified in other baskets: basic and value-added telecommunications services
are traded electronically and could be included in Basket III; computer and related services are traded electronically
as content or software and could be included in either Basket III or IV. By classifying these services in Basket II,
however, the authors hope to sharpen the analysis of specific issues that arise with respect to these services in a
rapidly converging technological landscape.



6.

Part Two: The second part of this paper (Section IV) explores the history of the
Information Technology Agreement and its coverage of IT Goods (Basket I), issues
arising under the agreement (i.e., enlargement, expansion, non-tariff measures, and
classification), and how the WTO Work Programme on E-commerce and Doha
negotiations may address these issues.

Part Three: In the third part of the paper, Section V provides a primer on the General
Agreement on Trade in Services and explains the history of the negotiations to bring
services under the WTO’s jurisdiction. Section VI covers Internet infrastructure services
(Basket II) and Section VII covers electronically traded services (Basket III), including
business processing services that are creating a “new’ services-based (versus
manufacturing-based) development model.

Part Four: The fourth part (Section VIII) explores the very significant question of how to
classify digitized products (Basket IV) (i.e., as goods or services), the ramifications of
classification, protection of intellectual property (IP) in the online world, and how the
WTO work programme and Doha negotiations may address these issues.

For each basket the paper provides information on: the negotiating history of relevant

WTO agreements; how e-commerce issues related to that basket have been addressed in the
WTO’s Work Programme on E-commerce and may be addressed in the Doha negotiations; and
specific developing country concerns and interests.

II. The WTO’s Work on E-commerce and IT Trade

8.

There are three ways that the WTO is addressing e-commerce and IT trade:

through the Work Programme on Electronic Commerce, which began in 1998;
through negotiations under the Doha Development Agenda, which began in 2002; and
through the Information Technology Agreement (ITA), which entered into force in 1998.

The work programme is largely an exploratory process through which WTO Members

examine questions about the application of WTO agreements to e-commerce. The Doha
negotiations provide a vehicle for making new commitments and drafting new obligations to
facilitate e-commerce and IT trade. The ITA is a “plurilateral™ agreement through which the
participants commit to eliminate tariffs on a defined list of IT products.

9.

The purpose of this section of the paper is to:

? A “plurilateral” agreement is signed by less than all WTO Members, but the benefits of the agreement are extended
to all WTO Members.



e familiarize the reader with the history and scope of the WTO’s Work Programme on
Electronic Commerce (see Section II.A below); and

¢ introduce the reader to the Doha Development Agenda and how it may address issues
relevant to e-commerce and IT trade (see Section I1.B below).

The history, scope, and significance of the ITA will be addressed in Section IV.

A. History of the WTO Work Programme on Electronic Commerce

1. Phase I: Geneva Ministerial Conference - Seattle Ministerial Conference

10. In May 1998 at the Geneva Ministerial Conference, the WTO Members issued a
declaration on global electronic commerce:

e establishing a “comprehensive work programme to examine all trade-related issues
relating to global electronic commerce, taking into account the economic, financial, and
development needs of developing countries;” and

e requiring a report on the progress of the work at the next Ministerial Conference in 1999."

11. The E-commerce Declaration includes a political statement calling upon members to
“continue their current practice of not imposing customs duties on electronic transmissions.”
The declaration also instructed that “[w]hen reporting to our third session, the General Council
will review this declaration, the extension of which will be decided by consensus, taking into
account the progress of the work programme.”®

12. The WTO Secretariat then prepared a background note discussing how WTO agreements
relate to electronic commerce.” The General Council subsequently established the framework
for the work programme, committed to “play a central role” in the process, and added the work
programme to its agenda as a standing item.® The General Council defined “electronic
commerce” as “the production, distribution, marketing, sale or delivery of goods and services by
electronic means.” It asked four “subsidiary bodies” "__the Council for Trade in Goods

4 WTO, The Geneva Ministerial Declaration on Global Electronic Commerce, WT/MIN(98)/DEC/2 (20 May 1998)
[The E-commerce Declaration].
5
Id.
°Id.
" General Council, WTO Agreements and Electronic Commerce, WT/GC/W/90 (14 July 1998).
¥ General Council, Work Programme on Electronic Commerce, WT/L/274 (30 Sept. 1998).
9
Id.
12 A “subsidiary body” refers to any of the WTO councils or committees that reports to the WTO General Council.



(GATT Council), Council for Trade in Services (GATS Council), Council for Trade Related
Aspects of Intellectual Property (TRIPS Council), and the Committee on Trade and
Development (CTD)—to explore the relationship between existing WTO agreements and e-
commerce, and identified the following illustrative list of issues that each body should
examine.'' (See Table 1 below for a description of the subsidiary bodies’ work programme
responsibilities).

Table 1:
E-commerce Work Programme Responsibilities
Relevant Council Areas of Responsibility for WTO E-commerce Work Programme
GATT Council Aspects of e-commerce relevant to the GATT and other WTO agreements affecting trade

in goods (e.g., Agreement on Technical Barriers to Trade, Agreement on Antidumping,
Agreement on Rules of Origin), including:

Market access, customs valuation, import license procedures, customs duties, technical
standards, rules of origin, and classification.

GATS Council The treatment of e-commerce in the GATS legal framework, including:
Scope (including modes of supply), MFN, transparency, increasing participation of
developing countries, domestic regulation, competition, protection of privacy and public
morals and prevention of fraud, market access and national treatment commitments on
electronic supply of services, access to and use of public telecommunications transport
networks and services, customs duties, and classification.

TRIPS Council Intellectual property issues arising in connection with electronic commerce, including:
Protection and enforcement of copyright and trademarks, and new technologies and the
access to technology.

CTD The development implications of e-commerce, including:
Effects of e-commerce on trade and economic prospects of developing countries
(especially their small- and medium-sized enterprises (SMEs); challenges/solutions to
enhancing participation of developing countries as exporters of electronically delivered
products, including the role of improved access to infrastructure, transfer of technology,
and the movement of natural persons; use of IT to integrate developing countries into the
multilateral trading system; impact of e-commerce on traditional means of distributing
physical goods; and financial implications of e-commerce.

Source: General Council, Work Programme on Electronic Commerce, WT/L/274 (30 Sept. 1998)
and Hauser & Wunsch (2002) at p. 62.

13. The WTO Secretariat for each of the four subsidiary bodies prepared background papers
on the issues to be considered.'”> WTO Members also submitted papers.'® The four subsidiary
bodies met numerous times to discuss the issues and reported to the General Council on the

" General Council, Work Programme on Electronic Commerce, WT/L/274 (30 Sept. 1998).

"2 GATT Council, Background Note by the Secretariat, Work Programme on Electronic Commerce, GIC/W/128 (5
Nov. 1998); GATS Council, Note by Secretariat, Work Programme on Electronic Commerce, SIC/W/68 (16 Nov.
1998); CTD, Note by the Secretariat, Development Implications of Electronic Commerce, WT/COMTD/W/51 (23
Nov. 1998); TRIPS Council, Background Note by the Secretariat, The Work Programme on Electronic Commerce,
IP/C/W/128 (10 Feb. 1999).

" Contributions from developing countries include: CTD, Communication from the Delegation of Egypt,
Electronic Commerce in Goods and Services, WT/COMTD/W/38 (3 Mar. 1998); TRIPS Council, Communication
from India, Work Programme on Electronic Commerce, IP/C/W/147 (13 July 1999).
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progress of their work in July 1999." The General Council considered these reports in
October 1999, forwarded the reports to the Seattle Ministerial Conference,15 and agreed to return
to the matter of e-commerce as early as possible in the year 2000.'

14. The General Council was unable to make its own report or recommendations to the
Seattle Ministerial Conference because the Members could not agree on three issues: (1)
classifying “digital products as goods or services; (2) extending the moratorium on imposing
customs duties on electronic transmissions; and (3) the “institutional arrangements”17 for
continuing the work programme.18

e (lassifying “digital products” as goods or services.

15. Digital products are computer programs, text, video, images, sound recordings, and other
products that are digitally encoded and that—before the rise of the Internet—were traditionally
traded as part of a physical carrier medium such as a compact disc, book, or tape. These
products were classified as goods, and for tariff purposes, their valuation was based on the value
of the carrier medium.

16. Some WTO Members think these products should continue to be classified as goods
when traded electronically. Others think they should be classified as services. This is an
important issue because the classification of digital products determines which set of WTO
obligations and commitments governs trade in these products—GATT or GATS — and thus
determines the kinds of trade barriers and limitations they can be subjected to. (See Section VIII
below for a complete discussion of the “classification issue”).

¢ Extending the moratorium on imposing customs duties on electronic transmissions.

Y GATS Council, Interim Report to the General Council, Work Programme on Electronic Commerce, S/IC/8 (31
Mar. 1999); General Council, Communication from the Chairman of the CTD, Interim Review of Progress in the
Implementation of the Work Programme on Electronic Commerce, WT/GC/23 (9 Apr. 1999); General Council,
Communication from the GATT Council Chairman, Interim Review of Progress in the Implementations of the Work
Programme on Electronic Commerce, WT/GC/24 (12 Apr. 1999); CTD, Communication by the Chairperson,
Contribution by the Committee on Trade and Development to the WTO Work Programme on Electronic Commerce,
WT/COMTD/19 (15 July 1999) [CTD E-commerce Report]; GATT Council, Information Provided to the General
Council, Work Programme on Electronic Commerce, GIC/W/158 (26 July 1999) [GATT Council E-commerce
Report]; GATS Council, Progress Report to the General Council, Work Programme on Electronic Commerce,
S/L/T4 (27 July 1999) [GATS Council E-commerce Report]; and TRIPS Council, Progress Report to the General
Council, Work Programme on Electronic Commerce, IP/C/18 (30 July 1999) [TRIPS Council E-commerce Report].
'S General Council, Communication from the Chairman of the Council for Trade in Goods, Draft Annual Report,
WT/GC/W/345 (26 Oct. 1999) at para. 13.

'® General Council, Minutes of Meeting: Held 3 & 8 May 2000, WT/GC/M/55 (16 June 2000) at para. 222.

" The term “institutional arrangements” refers to the question of whether the work programme should continue
under the four subsidiary bodies or some other horizontal body such as the General Council.

'8 See generally, General Council, Minutes of Meeting: Held 15 June 1999, WT/GC/M/40/Add.3 (5 July 1999) at
section 3; General Council, Minutes of Meeting: Held 15 June 1999, WT/GC/M/45 (2 Aug. 1999) at section 5; and
General Council, Minutes of Meeting Held: 6 Oct. 1999, WT/GC/M/48 (27 Oct. 1999) at section 5.
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17. Some developing country Members opposed an extension of the moratorium because
they were wary of the potential loss of tariff revenues'® as well as the absence of a similar
discipline on taxes, on which developed countries are more likely to rely for revenue. Other
Members questioned the scope of the moratorium® or did not want an agreement extending the
moratorium to pre-judge other aspects of the work programme, including the question of how
digital products should be classified (i.e., as goods or services). And some countries simply may
have been withholding agreement as negotiating leverage to achieve other objectives (e.g.,
liberalization of agricultural trade). (See Section VIII below for the “moratorium issue”).

¢ (Continuing the work programme under the four subsidiary bodies or under the General
Council or some other “horizontal” group.

18. Some Members favored institutional arrangements that would place the work programme
exclusively under the General Council or some other horizontal group to reduce the number of
meetings taking place on e-commerce and to facilitate the consideration of “cross-sectoral”
issues,”' such as the classification of digital products.

19. In preparation for the November 1999 Ministerial Conference in Seattle, a number of
delegations, including developing countries, submitted recommendations for language on e-
commerce to be included in the Seattle Ministerial Declaration.”> The overall failure of the
Seattle Ministerial Conference precluded any specific action on e-commerce and called into
question the status of the work programme as well as the moratorium on imposing customs
duties on electronic transmissions. Thus, Phase I of the work programme ended with no concrete
accomplishments and uncertainty about future work.

2. Phase II: Seattle Ministerial Conference - Doha Ministerial Conference

1% See UNCTAD (2002a) and Mattoo and Schuknecht (2001) on the potential tariff loss that developing countries
might face.

%% The meaning of the language in the E-commerce Declaration not to impose “customs duties on electronic
transmissions” is not clear. Members agree that goods ordered online but delivered offline are not covered by the
declaration. But there is disagreement on how the declaration applies to digital products like software or music that
were treated as goods subject to tariffs when traded on a physical carrier medium such as a CD. See General
Council, Communication from the Chairman of the GATS Council, Interim Review of Progress in the
Implementation of the Work Programme on Electronic Commerce, WT/GC/24 (12 Apr. 1999) at para. 4.2.

2! “Cross-sectoral” or “horizontal” issues are those that cut across the jurisdiction of an individual WTO Council.

22 General Council, Communication from Australia, Work Programme on Electronic Commerce: Objectives for
Treatment of Electronic Commerce, WT/GC/25 (5 July 1999); General Council, Communication from Indonesia and
Singapore, Preparations for the 1999 Ministerial Conference: Work Programme on Electronic Commerce,
WT/GC/W/247 (9 July 1999); General Council, Communication from Japan, Preparations for the 1999 Ministerial
Conference: Electronic Commerce, WT/GC/W/253 (9 July 1999); General Council, Communication from the
European Communities and their Member States, Preparations for the 1999 Ministerial Conference: WIO Work
Programme on Electronic Commerce, WT/GC/W/306 (9 Aug. 1999); General Council, Communication from
Canada, Preparations for the 1999 Ministerial Conference: Electronic Commerce, WT/GC/W/339 (23 Sept.1999);
General Council, Communication from Australia, Preparations for the 1999 Ministerial Conference: Electronic
Commerce Draft Text for Ministerial Declaration, WT/GC/W/367 (12 Oct. 1999); General Council,
Communication from Venezuela, Proposal on Electronic Commerce, WT/GC/W/376 (19 Oct. 1999); General
Council, Communication from Cuba, Preparations for the 1999 Ministerial Conference: WTO Work Programme on
Electronic Commerce, WT/GC/W/380 (27 Oct. 1999).
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20. In July 2000, the General Council agreed to: (1) reinvigorate the WTO’s work on e-
commerce; (2) ask the GATT, GATS, and TRIPS Councils and the CTD to resume their work,
identify cross-cutting sectoral issues, and report back to the General Council in December 2000;
and (3) consider how best to organize the Council’s work, including the creation of an “ad hoc
task force” to assist in consideration of subsidiary body reports and cross-sectoral issues.” Each
of the bodies reported back to the General Council as invited, generally reaffirming their support
for the V\Z’;FO’S continued work on e-commerce and their July 1999 reports to the General
Council.

21. At the December 2000 General Council meeting, the Chairman, Ambassador Kare Byrn
of Norway, commented that Members appeared to agree that:

First, . . . [a]ll the subsidiary bodies concluded that further clarification and
educative work was needed. Second, the work to date demonstrated that
electronic commerce fell within the scope of existing WTO agreements. While e-
commerce was a fairly new development, it did not appear in need of new WTO
rules. There were some areas that had been identified as needing additional
clarification as to how current rules should be applied in particular circumstances,
but these were limited. Third, Members had all become aware . . . of the
tremendous potential of e-commerce and the Internet to contribute to
infrastructure capacity building and market access, particularly for developing
countries.”

22.  However, because there was no agreement among Members on the process for continuing
the work programme, i.e., in the subsidiary bodies or in a horizontal group, the work programme
stagnated. Accordingly, the Chairman expressed his hope that the Members would select a
procedure for organizing the General Council’s work on electronic commerce “in order to
prepare for the next Ministerial Conference.”*®

23. In May 2001, the General Council Chairman, Ambassador Stuart Harbinson of Hong
Kong, announced a plan to reinvigorate the work programme by:

> General Council, Minutes of Meeting: Held on 17 & 19 July 2000, WT/GC/M/57 (14 Sept. 2000) at section 11.

* CTD, Report by the Chairman, Work Programme on Electronic Commerce: Contribution by the CTD,
WT/COMTD/26 (13 Nov. 2000); GATT Council, Chairman’s Factual Progress Report to the General Council on
the Work Programme on Electronic Commerce, G/L/421 (24 Nov. 2000); TRIPS Council, Progress Report by the
Chairman to the General Council, Work Programme on Electronic Commerce, IP/C/20 (4 Dec. 2000); GATS
Council, Oral Report by the Chairman of the Council for Trade in Services to the General Council, WTO
Programme on Electronic Commerce, S/C/13 (6 Dec. 2000).

 General Council, Minutes of Meeting: Held 7, 8, 11 & 15 Dec. 2000, WT/GC/M/61 (7 Feb. 2001) at para. 106.
Note that a number of developing country Members questioned the extent to which e-commerce falls within the
scope of the WTO rules, including: Brazil (para. 113); India (para. 122); Malaysia (para. 127); Sri Lanka (para.
129); Nigeria (para. 134). Other developing country Members, however, concurred that e-commerce fell within
WTO rules and/or on the need to avoid restrictive measures on e-commerce: Colombia (para. 108); Cuba (para.
114); Costa Rica (para. 116); Hungary (para. 120); Hong-Kong China (para. 127); Albania (para. 124); Korea (para.
130); Slovak Republic (para. 132); Pakistan (para. 137); Lesotho (para. 143); Turkey (para. 152).

% Id. See also General Council, Minutes of Meeting: Held 8 & 9 Feb. 2001, WT/GC/M/63 (2 Mar. 2001) at section
5.
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e asking the four subsidiary bodies to deepen their work in specific areas relevant to their
respective areas of competence and to report back to the General Council;

e considering cross-cutting issues in the General Council;

¢ holding dedicated discussions of the General Council on e-commerce to give Members
adequate time to address cross-cutting issues; and

¢ considering how e-commerce would be addressed at the Fourth Ministerial Conference as
part of the Ministerial prepalraltions.27

24. The Chairman’s plan was inspired by a contribution from MERCOSUR (Argentina,
Brazil, Paraguay, and Uruguay) identifying sectoral versus cross-sectoral or horizontal issues.”
The plan was implemented over the summer of 2001 and its first three points were validated by
the Doha Ministerial Declaration, which addressed electronic commerce as follows:

We take note of the work which has been done in the General Council and other
relevant bodies since the Ministerial Declaration of 20 May 1998 and agree to
continue the Work Programme on Electronic Commerce. The work to date
demonstrates that electronic commerce creates new challenges and opportunities
for trade for Members at all stages of development, and we recognize the
importance of creating and maintaining an environment which is favorable to the
future development of electronic commerce. We instruct the General Council to
consider the most appropriate institutional arrangements for handling the work
programme, and to report on further progress to the Fifth Session of the
Ministerial Conference. We declare that Members will maintain their current
practice 209f not imposing customs duties on electronic transmissions until the Fifth
Session.

25.  Thus, Phase II of the work programme ended with a concrete decision to extend the work
programme and the moratorium.

3. Phase III: Doha Ministerial Conference - Cancun Ministerial Conference

26. Responding to the Doha Ministerial Declaration instructions regarding institutional
arrangements for the work programme, Ambassador Harbinson in December 2001 proposed a
second dedicated discussion on cross-cutting issues, continued oversight over the four subsidiary

*7 General Council, Minutes of Meeting: Held 8 & 9 May 2001, WT/GC/M/65 (18 June 2001) at para. 128.

8 General Council, Communication from MERCOSUR, Electronic Commerce: Horizontal and Sectoral Issues
Which Require Further Analysis, WT/GC/W/434 (7 May 2001).

¥ WTO, Doha Ministerial Declaration, WT/MIN(01)/DEC/1 (14 Nov. 2001) at para. 34 [Doha Declaration].
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bodies” work on e-commerce, and further consultations with delegations.® The subsequent
Chairman of the General Council, Ambassador Sergio Marchi of Canada, reported in October
2002 that the results of these consultations confirmed that through the Fifth Ministerial
Conference, in Cancun September 2003, the institutional arrangements for the work programme
would be as follows:

¢ the General Council would play a central role in the process, keeping the work
programme under continuous review and considering any trade-related issues of a cross-
cutting nature;

e further dedicated discussions on cross-cutting issues would be held in October 2002,
December 2002, February 2003, and May-June 2003; and

¢ the four subsidiary bodies would examine and report to the General Council on aspects of
electronic commerce relevant to their respective areas of competence.’’

217. Throughout 2001-2003, the General Council has maintained the Work Programme on
Electronic Commerce as a standing item on its agenda. Discussions at these meetings have
focused on further consideration of the institutional arrangements regarding the General
Council’s work on e-commerce as well as reviewing the work being done in the subsidiary
bodies and in the Dedicated Discussions. **

28. There have been five Dedicated Discussions on cross-sectoral e-commerce issues. For
the first discussion, the WTO Secretariat prepared a list of cross-sectoral issues that had been
previously identified by the subsidiary bodies as a guide for deciding which issues should be
addressed. (See Table 2 below for a description of the cross-sectoral issues).

3 General Council, Minutes of Meeting: Held 19-20 Dec. 2001, WT/GC/M/72 (6 Feb. 2002) at section 4.

*! General Council, Minutes of Meeting: Held 15 Oct. 2002, WT/GC/M/76 (5 Nov. 2002) at section 6.

32 General Council, Minutes of Meeting: Held 18 & 19 July 2001, WT/GC/M/66 (10 Aug. 2001); General Council,
Minutes of Meeting: Held 10 Oct. 2001, WT/GC/M/69 (26 Oct. 2001); General Council, Minutes of Meeting: Held
19 & 20 Dec. 2001, WT/GC/M/72 (6 Feb. 2002); General Council, Minutes of Meeting: Held 13 & 14 May 2002,
WT/GC/M/74 (1 July 2002); General Council, Minutes of Meeting: Held 8 & 31 July 2002, WT/GC/M/75 (27 Sept.
2002); General Council, Minutes of Meeting: Held 15 Oct. 2002, WT/GC/M/76 (5 Nov. 2002); General Council,
Minutes of Meeting: Held 10 — 12 and 20 Dec. 2002, WT/GC/M/77 (13 Feb. 2003); General Council, Minutes of
Meeting: Held 10 Feb. 2003, WT/GC/M/78 (7 Mar. 2003).
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Table 2:
Cross-Sectoral Issues

Cross-Sectoral Issues

Classification of content of certain electronic transmissions: Definition of “e-commerce;” concept of technological neutrality;
issue of likeness.

Development related issues: Participation of developing countries in e-commerce; access to infrastructure and technology;
transfer of technology; capacity-building; technical assistance; access to developed and developing countries’ markets for
developing countries’ producers and suppliers; promoting use of information technology; ensuring that e-commerce benefits
developed and developing countries; movement of natural persons.

Fiscal implications of e-commerce/Imposition of customs duties on electronic commerce.

Relationship and possible substitution effect between e-commerce and traditional forms of commerce.

Competition: Constraints on development of e-commerce due to the concentration of market power; competition and domestic
regulations; competition and intellectual property rights; jurisdiction and applicable laws/other legal issues.

Other.

Source: General Council, Summary by the Secretariat of the Issues Raised, Dedicated Discussion
on Electronic Commerce Under the Auspices of the General Council on 15 June 2001,
WT/GC/W/436 (6 July 2001) [First Dedicated Discussion Summary].

29. The agenda for the first discussion, held in June 2001, listed the following topics:
classification of content of certain electronic transmissions; development-related issues; fiscal
implications of e-commerce, and jurisdiction.”> Many Members concluded that the classification
issue needed to be resolved quickly, and virtually all members seemed to agree that
classification, development, and the imposition of customs duties were the three most important
cross-sectoral issues.”

30. The agenda for the second Dedicated Discussion in May 2002 was the same as the first
discussion, but the majority of the discussion focused on the classification issue.”” The third and
fourth Dedicated Discussions, held in October 2002 and February 2003, focused on the
classification issue and the fiscal implications of e-commerce.*® The fifth Dedicated Discussion,
held on 16 May and 11 July 2003, addressed three issues: classification of the context of certain

3 First Dedicated Discussion Summary, WT/GC/W/436, at pp. 1-4.

** Minutes of the 18 & 19 July 2001 General Council Meeting, WT/GC/M/66 at section 10.

* Minutes of the 13 - 14 May 2001 General Council Meeting, WT/GC/M/74 at section 13.

%% General Council, Summary by the Secretariat of the Issues Raised, Second Dedicated Discussion on Electronic
Commerce under the Auspices of the General Council on 6 May 2002, WT/GC/W/475 (20 June 2002) General
Council, Summary by the Secretariat of the Issues Raised, Third Dedicated Discussion of Electronic Commerce
Under the Auspices of the General Council on 25 October 2002, WT/GC/W/486 (4 Dec. 2002); General Council,
Summary by the Secretariat of the Issues Raised, Fourth Dedicated Discussion on Electronic Commerce Under the
Auspices of the General Council on 27 February 2003, WT/GC/W/492 (8 Apr. 2003).
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electronic transmissions; general objectives to be applied to the consideration of e-commerce;
and the report to be submitted to the next meeting of the General Council.”’

31. In the fifth Dedicated Discussion, the classification discussion centered on a submission
filed by the European Communities (EC) explaining why digital products should be classified as
services covered by the GATS.* The discussion on general objectives was prompted by a
submission filed by the United States proposing that the Members agree to five objectives at the
Cancun Ministerial:

¢ adhering to a liberal and open trade environment through the application of existing
WTO agreements to e-commerce;

® committing to greater market access and national treatment for the products and services
that can be traded via e-commerce;

®* minimizing domestic regulations that affect e-commerce;

* making permanent on an Most Favored Nation (MFN) basis the moratorium on imposing
customs duties on electronic transmissions; and

e providing technical assistance and capacity building to make e-commerce accessible to
developing countries.”

32. With respect to the other cross-sectoral issues, the development-related issues were
addressed primarily in the CTD. Substitution, competition, and jurisdiction received almost no
consideration during the course of the work programme.

33. During the 2001-2003 period, the Committee on Trade and Development was the only
body to engage substantively on the work programme. In December 2001, the CTD approved
the following approach to its work on e-commerce:

e establish e-commerce as a standing item on CTD agendas;

¢ respond to requests from the General Council;

¢ hold approximately one seminar per year on development-specific aspects of e-
commerce, such as revenue implications of e-commerce for developing countries,

developing country competitiveness in e-commerce, the physical infrastructure needs for
e-commerce, and human infrastructure needs;

%7 General Council, Summary by the Secretariat of Issues Raised, Fifth Dedicated Discussion on Electronic
Commerce Under the Auspices of the General Council on 16 May and 11 July 2003, WT/GC/W/509 (31 July 2003).
¥ General Council, Submission from the European Communities, Classification Issues and the Work Programme on
Electronic Commerce, WT/GC/W/497 (9 May 2003).

% General Council, Submission from the United States, Work Programme on Electronic Commerce, WT/GC/W/493
(16 Apr. 2003) and WT/GC/W/493/Rev.1 (8 July 2003).
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e showcase country experiences and success stories; and

e provide a forum for delegations to receive information on activities related to e-
commerce and development in other multilateral agencies.40

34. The CTD held two seminalrs,41 showcased Panama’s and Costa Rica’s experiences with
e-commerce,*” and provided the opportunity for United Nations Council on Trade and
Development (UNCTAD) to discuss its E-commerce and Development Report 2001 4 The WTO
Secretariat produced a background note this year which summarizes the CTD’s work on e-
commerce since 1998.** (See Section III.A below for a further explanation of the CTD’s work
on e-commerce.)

4. Phase IV: Cancun Ministerial Conference

35. In preparation for the Cancun Ministerial in September 2003:

e The GATT Council advised the General Council that it had not undertaken any
discussion on the work programme because it had gone as far as it could go on technical
goods matters given the “unresolved horizontal issues” that remained under discussion in
the General Council, including, most importantly the classification issue.*

e The GATS Council advised the General Council that there were no requests to include e-
commerce on its agenda after the issue had last been considered at its October 2001
.46
meeting.

% CTD, Note on the Meeting of 26 Nov. 2001, WT/COMTD/M/36 (14 Jan. 2002); CTD, Work Programme on
Electronic Commerce in the CTD, WT/COMTD/35 (19 Dec. 2001).

4 CTD, Report by the Chairman, Seminar on “Government Facilitation of E-commerce for Development,”
Attachment, Note of the Meeting of 8 October 2001, WT/COMTD/M/35 (31 Oct. 2001); CTD, Report by the
Chairperson, Seminar on “Revenue Implications of E-commerce, WTO, Geneva, Monday, 22 April 2002,” Annex II,
Note of the Meeting on 25 April 2002, WT/COMTD/M/40 (26 June 2002).

42 Presentation by C. E. Thayer, National Experience of Panama in the Field of Electronic Commerce, Annex, Note
of the Meeting of 26 Nov. 2001, WT/COMTD/M/36 (14 Jan. 2002); Presentation by Costa Rica, Costa Rica’s
Experience in Electronic Commerce, Annex 1, Note on the Meeting of 14 Feb. 2002, WT/COMTD/M/38 (10 July
2002).

“CTD, Thirty-Sixth Session, Note of the Meeting of 26 Nov. 2001, WT/COMTD/M/36 (14 January, 2002).

“ CTD, Background Note by the Secretariat, Work on Electronic Commerce in the CTD, WT/COMTD/W/100 (5
Mar. 2003).

* GATT Council, Report to the General Council on the Work Programme on Electronic Commerce, G/L/635 (9
July 2003).

4 GATS Council, Note by the Chairman, Work Programme on Electronic Commerce, S/C/18 (9 July 2003).
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e The TRIPS Council reported to the General Council that two Members had made
submissions, the Secretariat had updated the background note that it first drafted in 1998,
and the Council had included e-commerce on the agenda for every meeting, although
discussions of the topic were minimal.*’

e The CTD reported on its work since the Doha Ministerial.**

36. The General Council, in turn, prepared a draft report on its Dedicated Discussions,
concluding with the observation that “the General Council should consider whether to
recommend continuing the examination of all trade-related issues relating to electronic
commerce under the ongoing Work Programme on Electronic Commerce with the current
institutional arrangements, having the General Council report on further progress at the next
Ministerial session, and maintaining Members’ current practice of not imposing customs duties
on electronic transmissions until the next Ministerial Session.”*

37. There were four questions regarding the work programme that could have been resolved
at the Cancun Ministerial Conference in September 2003:

e continuation of the work programme;

e continuation of the moratorium on the imposition of customs duties on electronic
transmissions;

¢ the classification of digital products; and
e affirmation of general objectives.

38. A draft of the Cancun Ministerial Declaration was circulated in July 2003 and addressed
the first two questions as follows.

E-commerce
22. We take note of the reports from the General Council and the subsidiary

bodies on the work programme, with the current institutional arrangements. We
instruct the General Council to report on further programs to our next session.

4T TRIPS Council, Report to the General Council, Work Programme on Electronic Commerce, IP/C/29 (2 July
2003). See Communication from Cuba, Unrestricted Global Electronic Commerce, IP/C/W/264 (16 May 2001);
Communication from Switzerland, Work Programme on Electronic Commerce, IP/C/286 (22 June 2001);
Background Note by the Secretariat, Work Programme on Electronic Commerce: Addendum, IP/C/W/128/Add.1 (15
May 2003).

48 CTD, Work on Electronic Commerce in the CTD since the Doha Ministerial Conference, WT/COMTD/47 (21
July 2003).

* General Council, Dedicated Discussions Under the Auspices of the General Council on Cross-cutting Issues
related to Electronic Commerce, Work Programme on Electronic Commerce: Draft Report to the 24-25 July
Meeting of the General Council, WT/GC/W/505 (21 July 2003) at para. 7.
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We declare that Members will maintain their current practice of not imposing
customs duties on electronic transmissions until that session.”

39. The WTO Members, however, failed to make any substantive decisions at the Cancun
Ministerial and consequently did not address the work programme or the moratorium.”’ The
third and fourth questions were not really ripe given disagreements in the General Council about
the classification of digital products and the need for and content of general objectives for e-
commerce.

40. The WTO Work Programme on E-commerce should continue even without a formal
decision to that effect. The Doha Ministerial Declaration had instructed the General Council to
continue the work programme and to report back on further progress to the Fifth Session of the
Ministerial Conference, which was accomplished in Cancun. In contrast, the Doha Declaration
had instructed Members to “maintain their current practice of not imposing customs duties on
electronic transmissions until the Fifth Session.” Before Cancun, it seemed likely that WTO
Members would agree to a further temporary extension of the moratorium on electronic
transmission. But the absence of a formal decision creates the same uncertainty about the
moratorium as existed following the failed Seattle Ministerial.

5. Work Programme Participation and Accomplishments

41.  Although the WTO’s work on e-commerce was initiated with a submission by a
developing country, Egypt,”* the WTO Work Programme on electronic commerce has been
driven primarily by communications from a few developed countries (Australia, EC, Japan,
United States) who have well-developed IT sectors and have fully integrated e-commerce into
their economies. A handful of developing countries, including Argentina, Cuba, Egypt, India,

%0 “General Council Chair Set to Float Draft Cancun Declaration,” Inside US Trade (11 July 2003) (attaching Draft
Cancun Ministerial Declaration of 18 July 2003).

>! The Ministerial Declaration says very little other than: “3. All participants have worked hard and constructively
to make progress as required under the Doha mandates. . . . However, more work needs to be done in some key
areas to enable us to proceed towards the conclusion of the negotiations in fulfillment of the commitments we took
at Doha. 4. We therefore instruct our officials to continue working on outstanding issues with a renewed sense of
urgency and purpose. . . . We ask the Chairman of the General Council . . . to coordinate this work and to convene a
meeting of the General Council at Senior Officials level no later than 15 December 2003 to take the action necessary
... to enable us to move towards a successful and timely conclusion of the negotiations. . . . 6. Notwithstanding
this setback, we reaffirm all our Doha Declarations and Decisions and recommit ourselves to working to implement
them fully and faithfully.” Ministerial Conference — Fifth Session, Ministerial Statement Adopted on 14 Spetmber
2003, WT/MIN(03)/20 (23 Sept. 2003) at paras. 3, 4, and 6 [Cancun Ministerial Declaration)].

> CTD, Communication from the Delegation of Egypt, Electronic Commerce in Goods and Services,
WT/COMTD/W/38 (3 Mar. 1998). The paper proposed a work plan on e-commerce for the CTD: to deepen
understanding of e-commerce and focus on using e-commerce to integrate developing countries into the multilateral
trading system; to examine the role of the WTO in bridging the information gap between developed and developing
countries; to examine how e-commerce would affect the global supply and demand of goods and services, market
structure, labor markets and competition; and to share experiences on issues related to e-commerce.”
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and Venezuela, did make written submissions to the work programme but, on average, the
participation of developing countries as measured in terms of written submissions was moderate
and of least-developed countries was virtually non-existent.” Many developing and least
developed countries, however, did participate actively in General Council and other subsidiary
body meetings.

42. What has the work programme achieved? Through the work programme, Members have
embarked on a wide-ranging and informative discussion of the applicability of the WTO
Agreement to e-commerce. In this regard, the work programme was successful in its original
mission to identify open questions and explore needed actions.

43. The General Council and subsidiary bodies became bogged down on the issue of
classifying digital products and the related procedural questions about how to structure the work
programme.”® Unfortunately, this deadlock—well-reflected in the reports on the first and second
phases of the work programme to the General Council—prevented members from doing
anything more than scratching the surface of many other important and difficult topics. Given
the prevailing uncertainty as to whether the GATT or the GATS is the applicable legal
framework, the negotiators cannot make progress on many other issues of relevance to digital
products (e.g., technological neutrality, likeness, rules of origin, valuation, and likeness for
purpose in the context of national treatment or MFN).

44. Nonetheless, the analytical results of the work programme can be summarized as follows.
There seems to be a general consensus, with a few exceptions, that e-commerce falls within the
scope of existing WTO agreements and that no new trade rules should be created for e-
commerce when existing rules and obligations can address the issues at stake.” Each subsidiary
body has made a valuable contribution to the work programme by identifying additional
principles on which a number of Members agree and by identifying important questions
regarding the application of WTO agreements to e-commerce. (See Table 3 below).

>3 Aitic (1999) at pp. 5-6.

4 See e. g., General Council, Communication from MERCOSUR (Argentina, Brazil, Paraguay and Uruguay),
Electronic Commerce Horizontal and Sectoral Issues Which Require Further Analysis, WT/GC/W/434 (7 May
2001) at para. 5. (noting that “the possible creation of an additional horizontal body to address horizontal issues has
led to virtual paralysis of the Work Programme, even at the level of the subsidiary bodies.”)

> Note that some contributions to the work programme and other literature have questioned whether the WTO
should create a framework of general principles for electronic commerce, e.g. a “reference paper” for E-commerce.
See General Council, Communications from the Chairman, Interim Review of Progress in the Implementation of the
Work Programme on Electronic Commerce, WT/GC/24 (12 Apr. 1999) at para. 10.2. See also Drake & Nicolaidis
(2000) at p. 406. An e-commerce reference paper could address cross-sectoral issues like the classification of digital
products; include general objectives like non-discrimination, better market access and national treatment
commitments for relevant goods and services; and provide a regulatory discipline for e-commerce that ensures, for
example, transparency, non-discrimination, and least-trade restrictiveness.
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Table 3:

Work Programme Accomplishments

Council

Principles/Open Questions

GATT Council®®

GATS Council”’

TRIPS Council®

CTD”

Principle(s): The majority of Members agreed that most issues delegated to the GATT Council for
discussion could be meaningfully addressed only after a determination had been made regarding the
classification of electronic transmissions as goods, services, or something else. Delegations agreed
that goods sold or marketed electronically but delivered physically across borders were subject to
customs duties. Some Members thought the ITA was an important contribution for promoting e-
commerce by providing less expensive access to e-commerce related products.

Open Questions: How to classify electronic transmissions? How to address non-tariff measures (e.g.,
technical standards) that can act as barriers to e-commerce/IT trade?

Principle(s): It was the general view that: the electronic delivery of services falls within the scope of
the GATS since the agreement applies to all services regardless of the means by which they are
delivered; all general GATS provisions, including the MFN obligation, are applicable to the supply of
services through electronic means; electronic delivery had given rise to very few new services; the
participation of developing countries should be enhanced through liberalization of market access in
areas of export interest to them and through better access to technology, including encryption
technology; and the Annex on Telecommunications guarantees access to and use of public
telecommunications networks for Internet access providers.

Open Questions: How to classify electronic transmissions? How to distinguish between modes of
supply for services that can be delivered electronically (e.g., the sending of architectural plans via the

Internet)—under Mode 1 (cross-border) or Mode 2 (consumption abroad)? Whether services that are
delivered electronically are “like” services delivered by other means with respect to MFN and national
treatment obligations? Whether Internet networks are “public telecommunications networks” within
the meaning of the Annex on Telecommunications; how customs duties could apply to services and
electronic transmissions? Should the disciplines on basic telecommunications services contained in the
Reference Paper on Basic Telecommunications Services be applied to Internet services?

Principle(s): It was noted that the creation of a secure and predictable legal environment for
intellectual property rights would foster the development of electronic commerce.

Open Questions: Whether the established international framework for intellectual property law could
address the challenges presented by electronic commerce? How to enforce intellectual property rights
in an environment of global electronic networks given that enforcement actions traditionally are
undertaken on a territorial basis.

Principle(s): Members noted that IT in general and e-commerce in particular could enhance the
participation of developing countries in the multilateral trading system, but steps need to be taken to
build their capacity to effectively use the opportunities presented by IT.

Open Questions: What are the effects of e-commerce on modes of supply that are particularly
important to developing countries such as commercial presence and the movement of natural persons?
What impact is electronic commerce likely to have on customs revenue in developing countries?
What steps should be taken to improve physical and human resource development?

Note: See Parts Three and Four below for an in-depth discussion of these open questions.

> GATT Council E-commerce Report, GIC/W/158.
7 GATS Council E-commerce Report, SILI74.

8 TRIPS Council E-commerce Report, TIP/C/18.

% CDT E-commerce Report, WT/COMTD/19.
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45. With respect to cross-sectoral issues that are being handled in the General Council via
Dedicated Discussions, no general principles appear to have been established, but the following
two issues have dominated the debate:

e Extending the moratorium on applying customs duties to electronic transmissions:
Should the temporary 1998 duty-free moratorium on electronic transactions that has been
extended by the Doha Ministerial Declaration be made legally binding and permanent?
Does the moratorium apply only to customs duties that are levied on goods or also on
services? Should the moratorium also apply to taxes?

¢ (lassifying “digital products” (e.g., software, books, music, videos, movies): Should
digital products that were considered goods when attached to a physical media carrier
(CD, VHS, etc.) be classified as goods (GATT-treatment) or services (GATS-treatment)
when delivered electronically?

46. At this point, it appears that WTO Members cannot achieve much further progress on

resolving these outstanding issues through the work programme. The opportunity does exist,
however, to address both issues in the Doha negotiations. (See Section VIII below).
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B. Doha Development Agenda

47. In November 2001, WTO members agreed at the Fourth Ministerial Conference in Doha
to launch the Doha Development Agenda, which includes a new round of global trade
negotiations.”” These negotiations are to be concluded not later than 1 January 2005.

48. At first glance, it appears that e-commerce does not have a role in the Doha negotiations.
Throughout the Doha Declaration, the Ministers “agree to negotiate” on specific topics.61 In
contrast, on the topic of e-commerce, the Ministers:

® “instruct the General Council to consider the most appropriate institutional arrangements
for handling the work programme, and to report on further progress to the Fifth Session
of the Ministerial Conference,” i.e., September 2003 in Cancun; and

e “declare that Members will maintain their current practice of not imposing customs duties
on electronic transmissions until the Fifth Session.”®

49. The absence of an agreement to negotiate on e-commerce means that there will not be a
negotiating group on e-commerce™ and that WTO members will not be negotiating an “E-
commerce Agreement” pursuant to the Doha Declaration. It does not mean, however, that e-
commerce issues will not be addressed in the negotiations. To the contrary, e-commerce issues
will arise in context of negotiations on market access for non-agricultural products, negotiations
on services, and possibly in a review of the TRIPS Agreement. (See Table 4 below).

50. Specifically, the mandate for negotiations on market access for non-agricultural products
and the mandate on services can be used to advance trade liberalization for IT products that are
covered by the GATT Agreement and services that are covered by the GATS Agreement.
Members also could address some of the IP issues that arise with respect to digital products if
Members include these issues in the periodic review of “new developments” under the TRIPS

% See Doha Declaration.

%! Id. at para. 16 (“We agree to negotiations which shall aim . . . to reduce or as appropriate eliminate tariffs . . . <);
para. 28 (“We agree to negotiations aimed at clarifying and improving disciplines under [The Antidumping
Agreement and the Subsidies and Countervailing Duty Agreement . . . ); para. 30 (“We agree to negotiations on
improvement and clarifications of the Dispute Settlement Understanding.”); para. 31 (“With a view to enhancing the
mutual supportiveness of trade and environment, we agree to negotiations, without prejudging their outcome. . ..” ).
%2 Id. at para. 34.

% The Doha negotiations are supervised by the Trade Negotiations Committee (TNC) that is under the authority of
the General Council. Doha Declaration at para. 46. The TNC in turn established separate negotiating groups for
market access for non-agricultural products, WTO rules, agriculture, services, geographical indications, dispute
settlement, and implementation issues. TNC, Statement by the Chairman of the General Council, Trade
Negotiations Committee, TN/C/1 (4 Feb. 2002) at Agenda Item 2. See also, WTO, How the Negotiations are
Organized, at www.wto.org/english/tratop_e/dda_e/work_organi_e.htm (visited 1 Aug. 2003). There is no
negotiating group for e-commerce or IT trade.
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Agreement, mandated by Article 71.1,%* noted in the Doha Declaration. Without a negotiating
group focused on e-commerce specifically:

® issues affecting e-commerce and trade in IT products will be dispersed across different
agreements and among different negotiating groups;

* some of the issues that Members identified over the course of the work programme may
not be addressed in the Doha negotiations; and

¢ it will be harder for developing countries to monitor the negotiations from the perspective
of their impact on e-commerce and trade in IT products.

51. Negotiating difficulties also may arise because the work programme was not able to
establish answers to some of the very important threshold issues, (e.g., whether digital products
should be classified as goods or services). And, it does not yet appear—almost midway through
the proscribed period for the Doha negotiations—that Members are interested in moving beyond
negotiations on commitments (i.e., to reduce tariffs on goods and provide market access/national
treatment for services) to negotiations on new obligations for e-commerce or on understandings
explaining how existing obligations apply to e-commerce. (i.e., rules that supplement the
commitments to open markets).

Table 4:
Applying the Doha Mandate for E-commerce and IT Negotiations
Baskets Corresponding Mandate for Negotiations in the Doha Declaration
Basket I: Para. 16 Market Access for Non-agricultural Products: Ministers agreed to “negotiations
IT Goods which shall . . . reduce, or as appropriate eliminate tariffs . . . as well as non-tariff barriers”

on all non-agricultural products (e.g., IT products).

Baskets II-11I: Para. 15 Services: Ministers agreed to “continuing the negotiations” on trade in services

Internet Infrastructure Services ~ which were initiated in January 2000 and for which a large number of proposals on a wide

Electronically Traded Services  range of sectors and horizontal issues have been submitted. The Ministers reaffirmed the
“Guidelines and Procedures for the Negotiations” (i.e., modalities) previously adopted by
the GATS Council and instructed participants to “submit their initial requests for specific
commitments by June 30, 2002 and initial offers by March 31, 2003.” Ministers also called
for the development of a GATS regulatory discipline.

Basket IV: Para. 16 Market Access for Non-Agricultural Products: same as Basket I;

Digital Products Para. 15 Services: same as Basket II;
Para. 19 Trade-related Aspects of Intellectual Property Rights: Ministers instructed the
TRIPS Council to examine “other relevant new developments raised by Members pursuant
to Article 71.1” re review and modification of the TRIPS Agreement.

Source: Doha Declaration at paras. 15, 16, and 19.

% Article 71 Review and Amendment of the TRIPS Agreement provides as follows: “The Council for TRIPS shall
review the implementation of this Agreement after the transitional period referred to in paragraph 2 of Article 65
[regarding a four-year delay in implementation for developing countries]. The Council shall, having regard to the
experience gained in its implementation, review it two years after that date, and at identical intervals thereafter. The
Council may also undertake reviews in light of any relevant new developments which might warrant modification or
amendment of the Agreement.” See Doha Declaration at para. 19.
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I11. Developing Country Interests in E-commerce and IT Trade

52. The objective of the WTO Work Programme on Electronic Commerce is not solely to
explore how WTO rules apply to e-commerce. In fact, most of the time that the Committee on
Trade and Development has spent on the work programme has been focused not on trade rules, but
rather on how e-commerce can be harnessed for trade development.

53. The purpose of this section is to review the factors that the CTD has examined under the
work programme as being important to harnessing e-commerce for development and how these
factors may be addressed further in the work programme, in the Doha negotiations, or elsewhere.

A. Overview of the CTD’s Work on E-commerce

54. The Ministerial Declaration establishing the WTO’s Work Programme on Electronic
Commerce directs the General Council, in establishing the program, “to take into account the
economic, financial and development needs of developing countries.” % The General Council in
turn directed the CTD ““to examine and report on the development implications of e-commerce,”
including the following five issues:

(a) the effects of e-commerce on trade and the economic prospects of developing
countries, notably small- and medium-sized enterprises;

(b) the challenges to and ways of enhancing the participation of developing countries in
e-commerce, in particular as exporters of electronically delivered products; the role of
improved access to infrastructure and transfer of technology, and of movement of
persons;

(c) the use of IT in the integration of developing countries in the multilateral trading
system,;

(d) implications for developing countries of the possible impact of electronic commerce
on the traditional means of distribution of physical goods; and

(e) financial implications of e-commerce for developing countries.®
55.  Itis evident from this list that the issues being considered by the CTD under the work

programme are much broader than standard trade liberalization questions concerning market
access and non-discrimination.

% E-commerce Declaration.

% General Council Work Programme on Electronic Commerce, WT/L/274 at para. 5.1. The General Council also

directed the GATS Council to examine electronic commerce as a means of “increasing participation of developing
countries” in the global trading system, but the GATS Council has not seriously pursued this topic. Id. at para. 2.1.
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56.  To address these questions, the CTD had as a starting point a paper submitted by Egypt in
March 1998, prior to the establishment of the work programme.®” The WTO Secretariat
prepared a background note on a wide range of topics, reflecting the parameters that the General
Council had established for the CTD’s work.®® In addition, the CTD hosted three seminars in
February 1999, June 2001, and April 2002 regarding e-commerce and development-related
issues:

e Feb. 1999 — “Seminar on E-commerce.” The two themes of this seminar were “Potential
for E-commerce for Business in Developing Countries,” and “Infrastructure and
Regulation Issues at the Government Level.”®

® June 2001 — “Seminar on Government Facilitation for Development.” This seminar
addressed the role of government in: creating a regulatory and legal framework for e-
commerce, encouraging domestic production and research, foreign direct investment, and
dissemination of IT; developing the human infrastructure to address technical, legal,
policy, and regulatory issues related to e-commerce; and coordinating government efforts
and policies to address the many issues affecting e-readiness.””

e April 2002 — “Seminar on the Revenue Implications of E-commerce.” This seminar
provided an update on trends in e-commerce, background on some of the challenges that
e-commerce poses for various tax and tariff regimes (e.g., income taxes, consumption
taxes, and import duties) such as jurisdiction, characterization of income, transfer pricing,
and analysis of the impact of e-commerce on developing country tax/tariff revenues.”'

57. And, e-commerce is a standing item on the CTD agenda offering delegations and other
international organizations the opportunity to share their experiences and expertise regarding e-

7 CTD, Communication from the Delegation of Egypt, Electronic Commerce in Goods and Services,
WT/COMTD/W/38 (3 Mar. 1998). The paper proposed a work plan on e-commerce for the CTD: “to deepen
understanding of e-commerce and focus on using e-commerce to integrate developing countries into the multilateral
trading system; to examine the role of the WTO in bridging the information gap between developed and developing
countries; to examine how e-commerce would affect the global supply and demand of goods and services, market
structure, labor markets and competition; and to share experiences on issues related to e-commerce.” Para. §.

% CTD, Note by the Secretariat, Development Implications of Electronic Commerce, WT/COMTD/W/51 (23 Nov.
1998).

69 CTD, Summary Report, Seminar on Electronic Commerce and Development, 19 Feb. 1999, WT/COMTD/18 (23
Mar. 1999). Issues raised in the seminar included: minimal and self-regulation of the Internet; possible revenue
losses for developing countries; the importance of infrastructure problems; the effect of e-commerce on the
movement of natural persons; and e-commerce opportunities for developing countries (e.g., elimination of
middlemen, reduced transaction costs, and better outreach to markets in developed countries).

70 CTD, Note on the Meeting of 8 Oct. 2001, WT/COMTD/M/35 (31 Oct. 2001) Attachment, Report by the
Chairman, Seminar on “Government Facilitation of E-commerce for Development.” Questions addressed in the
seminar include: Which domestic legal framework is the most appropriate to reap the benefits of e-commerce? What
action can be taken at the government level to encourage domestic production and research, foreign direct
investment, and the dissemination of modern IT? What human skills are necessary to benefit from e-commerce?
How are those who could make use of e-commerce informed? What role should the government play? How does a
government coordinate internally for a country to benefit from e-commerce?

"I CTD, Note on the Meeting of 25 Apr. 2002, WT/COMTD/M/40 (26 June 2002) Annex II, report by the
Chairperson, Seminar on “Revenue Implications of E-commerce.”
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commerce. Given that different aspects of e-commerce are addressed by a number of
multilateral and plurilateral organizations, representatives from the United Nations Commission
on Trade and Development (UNCTAD), the International Trade Center (ITC), the International
Telecommunications Unions (ITU), and the World Intellectual Property Organization (WIPO)
have participated in the CTD’s work.”?

38. What conclusions can be reached from the CTD’s work on e-commerce? There was
consensus that e-commerce harbored great potential as a tool for economic growth and
development. There was an understanding that the benefits of e-commerce to developing
countries include: reducing the physical distance between buyers and sellers, reducing the need
to maintain establishments abroad and for middlemen, and increasing efficiency in public
procurement. There was concern that the benefits of e-commerce would not flow automatically
to developing countries, and that steps must be taken to narrow the digital divide. Delegations
recognized that developing countries, either as importers or as exporters, can benefit from the
increased trade potential generated by e-commerce and IT, but that e-commerce is not a panacea
for all trade problems.

59. Based on the many discussions about e-commerce in the CTD, there was consensus that
pursuing trade liberalization under the WTO is not sufficient to guarantee developing countries’
participation in global digital trade.”” Given the many complexities of harnessing e-commerce
and IT trade for the benefit of developing countries, a comprehensive approach is needed
whereby multiple strategies are deployed to address the barriers impeding the use of e-commerce
for development.

> CTD, Report by Chairman, Work Programme on Electronic Commerce: Contribution by the Committee on
Trade and Development, WT/COMTD/26 (13 Nov. 2000).

73 CTD, Communication from the Chairperson, Contribution by the Committee on Trade and Development to the
WTO Work Programme on Electronic Commerce, WT/COMTD/19 (15 July 1999).
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B. Barriers to E-commerce for Developing Countries

1. Physical Infrastructure

60. One of the barriers most frequently raised and discussed in the work programme was
affordable access for developing country users to the physical infrastructure for e-commerce
(including computers and other types of hardware, software, telecommunications services, and
Internet access services). Some of the solutions that were proposed for this bottleneck include:

(a) Trade liberalization through the Doha negotiations by:
® Jowering or eliminating tariffs and non-tariff barriers on IT hardware and software,

* granting market access, national treatment, and regulatory commitments for basic
telecommunications services, and

e granting market access and national treatment commitments for value-added
telecommunications services and computers and related services.

(b) Taking other steps to attract the foreign investment needed to develop the physical
infrastructure for e-commerce.

(c) Pursuing technical and development assistance programs independent of the WTO. Such
programs could fall within in the purview of bilateral official development assistance or other
development programs administered by international and regional organizations.”*

61. For example, one delegation proposed that developed-country WTO Members
complement developing-country commitments to liberalize their e-commerce infrastructure by
providing development assistance that fosters the growth of infrastructure, access to information
technology, and technical know-how relevant for electronic commerce.” Another idea
(presented outside the WTO Work Programme on E-commerce) is to link assistance provided for
IT by international financial institutions like the World Bank or regional development banks to
trade liberalization commitments made in WTO negotiations.”®

74
Id.
" CTD, Submission by the United States, Work Programme on Electronic Commerce, WT/COMTD/17 (12 Feb.
1999) at section 1.
7 Mashayekhi and Tuerk (2002) and Hauser & Wunsch-Vincent (2001) at p. 28.
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2. Human and Legal Infrastructure

62. In addition to improving access to the physical infrastructure for e-commerce,
participants in the work programme identified human and legal “infrastructure” as barriers
impeding the use of e-commerce for development. The list of barriers discussed includes:

e language barriers for non-English speaking countries, inadequate education, and
restrictions on movement of natural persons;

® inadequate regulatory frameworks regarding access to networks, interoperability, data
and privacy protection, jurisdiction, taxation, IP protection, and electronic signatures;’’

e the absence of policies promoting e-commerce, such as policies to foster e-government,
consumer protection, the use of I'T by SMEs, and local electronic content.

63. Participants in the CTD discussions viewed the following as essential to the ability of
developing countries to harness e-commerce: access to the human and legal infrastructure for
electronic commerce, a comprehensive regulatory and policy framework, and the development of
national e-commerce strategies. The work programme can advance the work on some of these
issues by providing a venue to showcase individual countries' experiences and best practices,
exchange views on national e-commerce strategies and regulatory frameworks, and consult with
experts from business, international and regional organizations, as well as governments. In
addition, the Doha Development Agenda provides the opportunity to address trade barriers such
as restrictions on the movement of natural persons through the services negotiations. (See Part
Three below).

3. Other Barriers
64. Other bottlenecks that participants in the CTD discussions frequently raised include:
e Joss of tariff and tax revenues;78

e standards and qualification requirements;’’

7 For work from UNCTAD on barriers to e-commerce in developing countries see UNCTAD, Legal Dimensions of
Electronic Commerce, TD/B/COM.3/EM.8/2 (4 May 1999) and UNCTAD, Report of the Expert Meeting on
Capacity-Building in the Area of Electronic Commerce: Legal and Regulatory Dimensions, TD/B/COM.3/28 (11
Aug. 1999).

™ See e.g., CTD, Note by the Secretariat, Development Implications of Electronic Commerce, WT/COMTD/W/51
(23 Nov. 1998) at paras. 43-44; CTD, Note on the Meeting of 25 April 2002, WT/COMTD/M/40 (26 June 2002)
Annex II, Seminar on “Revenue Implications of E-commerce,” WTO, Geneva, Monday, 22 April 2002.

7 See e.g., CTD, Note on the Meeting of 1 July 2002, WT/COMTD/M/41 (26 Sept. 2002) at para. 126 (reporting the
Delegation of Pakistan’s statement that standards related to various aspects of e-commerce should be formulated
with effective participation of developing countries).
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. . . 80
® access to banking systems for electronic transactions; ~ and

¢ inadequate technology transfer from developed to developing countries, including as a
result of export restrictions on encryption and other sensitive software.®!

65. Some analytical work on the impact of e-commerce on developing country tariff and tax
revenues has been completed and this is certainly an issue on which the work programme could
spend more time.* Standards issues affecting trade in IT products may be addressed through the
Doha negotiations on market access for non-agricultural products. (See Section IV.B below).
Access to banking services also may addressed in the Doha negotiations on services. (See
Section V.C below). Technology transfer is being addressed through the Working Group on
Technology Transfer, established in the Doha Declaration. (See Section III.C below).

4. Expanding Export Opportunities for Developing Countries

66. A comprehensive approach to facilitating the use of e-commerce for development should
seek to strengthen the export capacity and opportunities of developing countries through:

¢ trade-specific technical assistance to help developing countries identify and implement
their digital trade potentiall;83

¢ improved market access for IT goods and electronically-traded services with export
potential‘84

¢ improved market access for the movement of natural persons from developed to
developing country markets in high tech sectors.®

67. With respect to technical assistance, UNCTAD, ITC, and the World Bank as well as
bilateral donor agencies have programs available for this purpose. The work programme can

% Jd. at para. 126 (reporting the Delegation of Pakistan’s statement that developing countries need assistance to
establish banking systems for all types of e-commerce transactions).

81 Id. at CTD, Note on Meeting of 22 and 23 May 2001, WT/COMTD/M/34 at para. 117 (reporting the Delegation of
Venezuela’s statement.) See also Note on the Meeting of 1 July 2002, WT/COMTD/M/41 (26 Sept. 2002) at para.
126 (reporting the Delegation of Pakistan’s statement that “one of the major barriers to the interests of developing
countries was the non-availability of encryption technology”); CTD, Communication from the Chairperson,
Contribution by the Committee on Trade and Development to the WIT'O Work Programme on Electronic Commerce,
WT/COMTD/19 (15 July 1999) at para. 15.

%2 Mattoo & Schuknecht (2001) and UNCTAD (2000) (on tariff revenue loss).

%3 Contribution by the CTD to the WTO Work Programme on Electronic Commerce, WT/COMTD/19 at paras. 18-
19.

% See Mashayekhi and Tuerk (2002).

8 See CTD, Note by the Secretariat, Development Implications for Electronic Commerce, WT/COMTD/W/51 (23
Nov. 1998) at para. 39 (regarding the effects of electronic commerce on movement of natural persons).
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continue to be a valuable forum for highlighting and explaining these programs and the pending
Doha negotations creates a real incentive to use these programs for a concrete purpose. For
example, developing countries are likely to need assistance researching and developing their
negotiating positions for the Doha negotiations.*® As explained below, the Doha negotiations
have the potential to improve developing countries’ access to export markets as both the Doha
Declaration and the existing WTO agreements have numerous “special and differential
treatment” provisions for that purpose. (See Section III.C below).

C. Special and Differential Treatment for Developing Countries

68. As its name reveals, the Doha Development Agenda promises to put the interests of
developing and least-developed countries (LDCs) first. The Doha Declaration sets forth a
number of mechanisms “to ensure that developing countries, and especially the least-developed
among them, secure a share in the growth of world trade commensurate with the needs of their
economic development.”®’ These mechanisms include “special and differential treatment
provisions to enhance market access and balance trade rules, as well as targeted, sustainably
financed technical assistance and capacity-building programmes.”88 (See Table 5 below for a list
of the various pro-development mechanisms that are included in the Doha Development agenda).

69. The mechanisms regarding special and differential treatment and technology transfer are
particularly relevant to e-commerce and IT trade.

% Even industrialized countries have difficulty collecting and analyzing information needed to create a negotiating
position on the various issues falling under the “e-commerce” umbrella. Developing countries rarely have
functioning institutions that are needed to create fully informed trade negotiating positions, (e.g., industry
associations, government statistical agencies, government-industry advisory committees). Furthermore, they
frequently lack the resources to represent those positions in Geneva, (e.g., missions in Geneva, negotiators to attend
meetings, good communications between Geneva negotiators and experts in capital). See Arkell (2003b) pp. 14 f.
8 Doha Declaration at para. 2.

*1d.
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Table 5:

Doha Development Agenda

Topic

Mechanism

Implementation of
Existing Commitments

Small Economies
Trade, Debt and
Finance

Trade and Transfer of
Technology

Technical Cooperation
and Capacity Building

Least-Developed
Countries

Special and Differential
Treatment

Para. 12: Members agree to negotiations on outstanding implementation issues.

Para. 35: Members agree to a “work programme, under the auspices of the General
Council, to examine issues relating to trade of small economies.”

Para. 36: Members agree to an “examination in a Working Group under the auspices of the
General Council, of the relationship between trade, debt and finance.”

Para. 37: Members agree to “an examination, in a Working Group under the auspices of the
General Council, of the relationship between trade and transfer of technology, and of any
possible recommendations on steps that might be taken within the mandate of the WTO to
increase flows of technology to developing countries.”

Paras. 38—41: Members confirm that “technical cooperation and capacity building are core
elements of the development dimension of the multilateral trading system,” endorse the
“New Strategy for WTO Technical Cooperation for Capacity Building, Growth and
Integration,” and seek ways to coordinate delivery of technical assistance with bilateral
donors and international and regional intergovernmental institutions, as well as to provide
secure predictable funding for technical assistance. See also paras. 16, 21, 24, 26, 27, 33,
38-40, 42, and 43 regarding technical cooperation and capacity building for market access,
investment, competition, government procurement, trade facilitation, etc.

Paras. 42-43: Members recognize that “the integration of the LDCs into the multilateral
trading system requires meaningful market access, support for the diversification of their
production and export base, and trade-related technical assistance and capacity building.”
They “commit themselves to the objective of duty-free, quota-free market access for
products originating from LDCs, and to further coordination of “additional measures for
progressive improvements in market access for LDCs.” They also urge “development
partners to significantly increase contributions to the Integrated Framework for Trade
Related Assistance to LDCs and WTO extra budgetary trust funds for LDCs.”

Para. 44: Members reaffirm “that provisions for special and differential treatment are an
integral part of the WTO Agreements” and agree that “all special and differential treatment
provisions shall be reviewed with a view to strengthening them and making them more
precise, effective and operational.” To achieve this, Members “endorsed the work
programme set out in the Decision on Implementation-related Issues and Concerns.
Para. 50: Members agree that “the negotiations and other aspects of the work programme
should take fully into account the principle of special and differential treatment for
developing and least-developed countries . . . .” See also paras. 13, 15, 16, 19, et al for
S&D provisions specific to agriculture, services, market access for non-agricultural
products, trade-related investment measures, etc.

989

Source: Doha Declaration.

89 WTO, Doha Ministerial Conference, Decision, Implementation-Related Issues and Concerns, WT/MIN(01)/W/10

(14 Nov. 2001) [Doha Decision on Implementation].
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1. Background on S&D Treatment

70. The concept of “special and differential” treatment is a fundamental building block of the
multilateral trading system. According to a group of developing country members, S&D
provisions were:

... conceived in acknowledgement of the fact that developing countries are at a
[sic] very different stages of economic, financial and technological developments
and therefore have entirely different capacities as compared to developed
countries in taking on multilateral commitments and obligations. It had,
therefore, been accepted that special advantages and flexibilities must be provided
to developing countries so that they are able to adopt appropriate national policies
to support their trade regime. *°

71. The Doha Declaration reaffirms that S&D provisions are integral to the WTO agreements
and calls for a review of these provisions with a “view to strengthening them and making them
more precise, effective, and operational.”91 A separate ministerial decision calls upon the CTD
to undertake an S&D work programme and to report back to the General Council “with clear
recommendations” by July 2002.°* Pursuant to this decision, the Committee engaged in an
aggressive review of the various S&D provisions, assisted by several notes prepared by the WTO
Secretariat and numerous submissions filed by Members.”> The Secretariat catalogued all of the
mandatory and non-mandatory S&D provisions appearing in the WTO Agreements into six
categories: (1) provisions aimed at increasing the trade opportunities of developing country
members; (2) provisions under which WTO Members should safeguard the interests of
developing country Members; (3) flexibility of commitments, actions, and use of policy
instruments; (4) transitional time periods; (5) technical assistance; and (6) provisions relating to
developing country Members.” (See Section IIL.C.2 below for examples of S&D provisions
relevant to e-commerce and IT trade.)

72. In July 2002, the CTD Chairman, Ambassador Ransford Smith of Jamaica, reported that,
notwithstanding the Committee’s very diligent work, the Members could not agree on clear
recommendations in a number of areas and requested that the General Council instruct the CTD

% General Council, Communication from Cuba, Dominican Republic, Honduras et al., Proposal for a Framework
Agreement on Special and Differential Treatment, Preparations for the Fourth Session of the Ministerial
Conference, WT/GC/W/442 (19 Sept. 2001) at para. 1.

! Doha Declaration at para. 44.

%2 Doha Decision on Implementation, WT/MIN/(01)/10 at para. 12.

% See CTD, Note by the Secretariat, Implementation of Special and Differential Treatment Provisions in WTO
Agreements and Decisions, WT/COMTD/W/77/Rev.1/Add.1 (21 Dec. 2001) and WT/COMTD/W/77/Rev.1/Add.2
(21 Dec. 2001); WT/COMTD/W77/Rev.1/Add.1/Corr.1 (4 Feb. 2002) and WT/COMTD/W77/Rev.1/Add.3 (4 Feb.
2002); and CTD, Note by the Secretariat, Information on the Utilization of Special and Differential Treatment
Provisions, WT/COMTD/W/77/Rev.1/Add.4 (7 Feb. 2002).

% CTD, Note by the Secretariat, Implementation of Special and Differential Treatment Provisions in WTO
Agreements and Decisions, WT/COMTD/W/77/Rev.1/Add.1/Corr.1 (4 Feb. 2002) at p. 1.
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to continue its review.”” The Committee continued its review and the Chairman reported to the
General Council again in February 2003 that there continued to be significant disagreement
within the Committee on many issues’’ and requested that the General Council direct the CTD to
suspend further work.”® The General Council took note of, but did not adopt, the report.”® The
CTD’s S&D Work Programme is therefore in limbo. The draft Cancun Ministerial Declaration
called upon the CTD to continue its work on special and differential treatment,'® but this
language was not included in the final declaration.

2. S&D Provisions in WTO Agreements and the Doha Declaration

73. The WTO Agreements boast approximately 150 S&D provisions. There also are
numerous S&D provisions included in the Doha Declaration to guide the negotiators. (See Table
6 below for a list of some of the most important S&D provisions that are relevant to development
aspects of e-commerce- and IT trade are provided).

74. These S&D provisions certainly provide a legal basis for using the Doha negotiations to
facilitate the use of e-commerce for development. WTO Members, however, are struggling to
identify ways to make this happen.

% CTD-Special Session, Report to the General Council, TN/CTD/3 (26 July 2002) at paras. 14-19.

% CTD-Special Session, Report to the General Council, TN/CTD/7 (10 Feb. 2003).

*7 One notable area of disagreement was whether to define “developing countries.” Some Members thought a
definition was necessary to “make special and differential treatment more precise, effective and operational and to
confer legal predictability and certainty regarding beneficiaries.” Id. at para. 12. According to the WTO website,
“There are no WTO definitions of “developed” and “developing” countries. Members announce for themselves
whether they are “developed” or “developing” countries. However, other members can challenge the decision of a
member to make use of provisions available to developing countries.” See
www.wto.org/English/tratop_e/devel_e/d1who.e.htm (visited 6 Aug. 2003).

%8 Report to the General Council, TN/CTD/T7 at para. 22.

% General Council, Minutes of Meeting: Held 10 Feb. 2003, WT/GC/M/78 (7 Mar. 2003) at para. 110.

1% The relevant paragraph of the draft declaration provided as follows: “S&D Treatment: 11. We take note of the
progress that has been made in addressing issues of special and differential treatment in pursuance of the mandate
given at Doha, and adopt the decisions set out in document. . . . We instruct the General Council to continue to
monitor closely work on the proposals referred to negotiating groups and other WTO bodies. We further instruct the
Committee on Trade and Development in Special Session to pursue, within the parameters of the Doha mandate,
outstanding work, including inter alia on the cross-cutting issues, the monitoring mechanism, and the incorporation
of special and differential treatment into the architecture of WTO rules, as referred to in TN/CTD/7, and report to
the General Council. The General Council shall report on progress on all these issues to our next Session.”
“General Council Chair Set to Float Draft Cancun Declaration,” Inside US Trade (11 July 2003) (attaching Draft
Cancun Ministerial Declaration of 18 July 2003).
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Table 6:

S&D Provisions Relevant to E-commerce in the WTO Agreements and the Doha

Declaration
Baskets Corresponding S&D Provisions
Basket I: GATT Enabling Clause:™" “Notwithstanding the [MEN] provisions of Article I of the General
IT Goods Agreement, contracting parties may accord differential and more favourable treatment to

Baskets II-111:
Internet
Infrastructure
Services
Electronically
Traded Services

developing countries, without according such treatment to other contracting parties,” e.g.
Generalized Systems of Preferences.

GATT Article XXVIII(3) bis: “Negotiations shall be conducted on a basis which affords
adequate opportunities to take into account . . . : (b) the needs of less-developed countries for a
more flexible use of tariff protection to assist their economic development and the special needs
of those countries to maintain tariffs for revenue purposes. . . .

GATT Article XXXVI (8): “The developed contracting parties do not expect reciprocity for
commitments made by them in trade negotiations to reduce or remove tariffs and other barriers
to trade of less-developed contracting parties.

Doha Declaration - Market Access for Non-Agricultural Products (para. 16): “We agree to
negotiations which shall aim to reduce or as appropriate eliminate tariffs . . . as well as non-tariff
barriers, in particular on products of export interest to developing countries. . . . The
negotiations shall take fully into account the special needs and interests of developing and least
developed country participants, including through less than full reciprocity of commitments. . . .
[T]he modalities to be agreed will include appropriate studies and capacity-building measures to
assist least-developed countries to participate effectively in the negotiations.”

GATS Art. IV:1: “The increasing participation of developing country Members in world trade
shall be facilitated through negotiated specific commitments [i.e., market access and national
treatment], by different Members . . . relating to: (a) the strengthening of their domestic services
capacity and its efficiency and competitiveness inter alia through access to technology on a
commercial basis; (b) the improvement of their access to distribution channels and information
networks; and (c) the liberalization of market access in sectors and modes of supply of export
interest to them.”

GATS Art. IV:2: Developed country Members . . . shall establish contact points . . . to facilitate
the access of developing county Members’ service suppliers to information, related to their
respective markets, concerning: (a) commercial and technical aspects of the supply of services;
(b) registration, recognition, and obtaining of professional qualifications; and (c) the availability
of services technology.”

GATS Art. IV: 3: “. .. Particular account shall be taken of the serious difficulty of the least-
developed countries in accepting negotiated specific commitments in view of their special
economic situation and their development, trade, and financial needs.”

GATS Art. XIX (1)-(2): Members shall enter into successive rounds of negotiations, beginning
not later than five years from the entry into force of the WTO Agreement and periodically
thereafter with a view to achieving a progressively higher level of liberalization. . . . The
process of liberalization shall take place with due respect for national policy objectives and the
level of development of individual Members. . . . There shall be appropriate flexibility for
individual developing country Members for opening fewer sectors, liberalizing fewer types of
transactions, progressively extending market access in line with their development situation, and
when making access to their markets available to foreign service suppliers, attaching to such
access conditions aimed at achieving the objectives referred to in Article IV.”

Annex on Telecommunications (para. 5(g)): ... [A] developing country Member may,

101 Decision of 28 November 1979, Decision on Differential and More Favourable Treatment, Reciprocity and
Fuller Participation of Developing Countries, 1L/4903 (12 Apr. 1979).
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consistent with its level of development, place reasonable conditions on access to and use of
public telecommunications transport networks and services necessary to strengthen its domestic
telecommunications infrastructure and service capacity and to increase its participation in
international trade in telecommunications services. Such conditions must be specified in the
Member’s schedule.”

Annex on Telecommunications (para 6(d)): “Members shall give special consideration to
opportunities for the least-developed countries to encourage foreign suppliers of
telecommunications services to assist in the transfer of technology, training and other activities
that support the development of their telecommunications infrastructure and expansion of their
telecommunications services trade.”

Doha Declaration - Services (para. 15): “The negotiations shall aim to increase the participation
of developing countries in trade in services. . . We reaffirm the Guidelines and Procedures for
the Negotiations adopted by the Council for Trade in Services on 28 March 2001. . ..”

GATS Council Guidelines and Procedures for Negotiations (para. 12):'® “There shall be
appropriate flexibility for individual developing country Members for opening fewer sectors,
liberalizing fewer types of transactions, progressively extending market access in line with their
development situation and, when making access the their markets available to foreign service
suppliers, attaching to such access conditions aimed at achieving the objectives referred to in

Article IV.”
Basket IV: TRIPS Art. 65(2)-(3): Developing country Members are “entitled to delay for a period of five
Digital Products years from the date of entry into force of the WTO Agreement the date of application of the

TRIPS Agreement.”

TRIPS Art. 66(1): “In view of the special needs and requirements of least-developed country
Members, their economic, financial, and administrative constraints, and their need for flexibility
to create a viable technological base, such Members should not be required to apply the
provisions of this Agreement . . . for a period of 10 years from the date of application. . .. The
Council for TRIPS shall, upon duly motivated request by a least-developed country Member,
accord extensions of this period.”

TRIPS Art. 66(2): “Developed country Members shall provide incentives to enterprises in their
territories for the purpose of promoting and encouraging transfer to least-developed country
Members in order to enable them to create a sound a viable technological base.”

Doha Declaration - TRIPS (para. 19): “In undertaking . .. [its work programme to review the
implementation of the TRIPS Agreement under, inter alia, Article 71.1 regarding new
developments,] the TRIPS Council shall . . . take fully into account the development
dimension.”

D. Conclusion

75. As the above discussion illustrates, many of the barriers and proposed solutions for
harnessing e-commerce for development appear to exceed the current parameters of the rules-
based trading system, the WTQ’s jurisdiction, and the political will of developed country
Members to satisfy developing country Member concerns. WTO Members have yet to define
where the line should be drawn between trade-related e-commerce and development issues that
could and should be addressed by the WTO and vice versa. In the interim, how should WTO
Members proceed to address these barriers?

192 GATS Council, Guidelines and Procedures for the Negotiations on Trade in Services, S/L/93 (29 Mar. 2001).
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76. First, WTO Members need to ensure that those barriers that fall clearly within the WTO’s
responsibility are addressed through the Doha negotiations. This would include